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Encouraged by federal funding, OLMGs have become some of the most
active and successful litigators under the Charter. OLMGs have won 16 of
the z1 language rights cases decided by appeal courts since the Court Chal
lenges Program was established. Thirteen of these decisions resulted in posi
changes from the OLMG perspective.” Outside Quebec,
francophone groups have won major section 23 education cases in British
Alberta, Manitoba, Ontario, Nova Scotia, and PEL In non-educa-

tive pulic_\‘

Columbia,
tion cases, they have also won major language rights victories in Manitoba

and Saskatchewan.” Without exception, these cases have been strategic test

cases brought by OILMGs such as La Société franco-manitobaine, Société des
Acadiens, L'association francophones des conseils scolaires de I'Ontario, and
I' Association culturelle franco-canadienne de la Saskatchewan. A frequent

sration des francophones hors Québec (FFHQ), the

interverner is the Féd
national umbrella organization for all the pn'x\'in(iai groups.

In Quebec, anglophone rights groups — Alliance Quebec or its
prefursors“ — have helped bring successful court challenges to three differ-
ent policy provisions of Bill 1o1. First, in a pre-Charter case, the Supreme
Court prevented the Parti Québécois from making French the only official
language of Quebec. Second, it used section 23 of the Charter to strike down

the restriction of access to English-language education. Third, it invalidated

gns in outdoor advertising.”

provisions banning English-language ¢
Like other wings of the Court Party, the unihers straddle the state-s
ety, public sector-private sector divide. While these OLMGs are typically

i
prcscnttd as private-sector n(‘mrg(_n'ernmemal organizations (NGOs) or
citizens' groups, their dependence on federal funding has made them a
de facto instrument of Ottawa’s national unity policy. Not only do they
litigate the expansion of language rights in their own provinces, but they
intervene in one another’s cases to encourage the courts to expand the
scope of section 23."

In addition, the governments ot Ontario and New Brunswick, Trudeau's
two original constitutional allies from the 1980-81 Chartermaking process,
have frequently intervened in language rights cases againsi other provinces.
The federal Commissioner for Official Languages also frequently intervenes
on behalf of OLMGs against the provinces.® These government allies give
OLMG Charter claims added legitimacy before the courts and contribute to
their high success rates.

With respect to most ol tmnnmphum; Quebec, Charter patriotism has
been a dismal failure.”” The OLMGs’ success has actually intensified, rather

than ameliorated, nationalist projects for Quebec’s disengagement rom
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Canada. Because the Charter was constitutionally entrenched without
bec’s consent, it is held up in that province as evidence of !"..nglis'h (u Q;E‘l
betrayal of its founding partner and has symbolically fuelled hrfltl."‘\m}f”l
doused, nationalist fires. In addition, (lll{"l\'{‘t‘ nationalists see ti‘lt“] ltrlI o
of the Meech Lake accord as a second Charter-related betrayal TEZB ti{-&“
brought into sharp focus the tension between the Charter }Witri;mtﬁ'vi:il:md'
a common pan-Canadian citizenship and the Quebec n:n'it_)na].is.ts: desi::[m
constitutional recognition of Quebec as a distinct society." Uﬂﬂ:‘ .1! Of
Charter patriots won. 4 i
While the Charter has aggravated Canada’s deepest national-uniy
W -oumi_ unifiers retain high hopes for the Charter’s unifying potential ifnor
with respect to the forces of Quebec separatism (at least int“the short ‘lt[‘].’ﬂ."
then certainly with respect to the forces of regional alienation in §h.c rest arr

Cana 3 e leaves & - A s i
inada. If one leaves Quebec out of the picture, it turns out that Canadians

are as much divide
e as much divided by Charter issues as they are by regionalism, but these

{___hAr.irtm'—rE-lated disagreements cut across regions, thus acting as counter-
weights to regionalism.” ‘ . .

. As we -h;-i\r: seen, the boundaries of Charter rights are difficult to define
with precision, and thus occasion battles over their proper interpretation.
For example, the pro-life and pro-choice factions in the abortion contro-
-\i‘r:\:\' have f‘i%f_ ged in prolonged and highly charged battles about whether
section 7 of the Charter protects the life of the fetus or the liberty of the
Tncjther zo‘ abf‘:rz that fetus, a question to which there is no (:)b\'i(m; textual
afh-\\ er. Unifiers, however, prefer such cross-cutting cleavages to the
rl:_Q_-mn;d c'lea_\_':- g;_le.x at the root of Canada’s national unjt\-'.crisis. and they like
i C'“( _halljter for its tendency to emphasize them. How }—wnpie view abo'rt'iﬂn
[I:t:-n;]\i:; mi_;m u]um tnr- example, has little to do with what provinces

; n. Surveys of attitudes toward civil liberties issues conducted in

= .T_ind a‘gam in 1999 found no significant variations between regions.”
e - ;_'hd”” does not just engender battles about crt_wr:ﬂrutﬁﬂg issues; it
- ;’ l}nftfus the courtroom the most publicly prominent arena for conduct
Tr;l: 1:}‘: battles. The courts now make more policy than they used to in
branch is n::t The ( Lm» llI-1 (Jm;l_dd . It-dc-mll.\‘ divided, while the judlt‘l:ﬂ
SR e S mﬂ‘;n.a(a ian judiciary constitutes a single hierarchy, culmi
i 3 I i e Court, whose Charter interpretations are uppln‘ah]e
s e country, regardless of federal jurisdiction. Thus a national court
an now make major decisions in controversial policy areas, such as minor

ity language educ:
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guage education, which otherwise fall under provincial iumd.gtu_m"
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In short, the Charter has effec ted 4 forum shift. It has transferred author-
ity over language education (and other policy areas) out of provincial legis-
]u‘n.lrcs and into the nationally unified court system. By transforming
minority interests into minority r:ghl&-. the Charter transferred ultimate
1'espm1sihilny to the Supreme Court of Canada, 2 much more sy mpathetic
forum. While OLMGs were the initial beneficiaries of Trudeau’s strategy,
other similarly situated groups politically weak at the provincial level but
with support in Ottawa — soon took advantage of the Charter (and federal
funding) to use the courts to do an end run around unsympathetic provin-
cial governments. [n1 this sense, the Charter represents an empow erment of
social interests (Charter Canadians) favoured by the federal government.
These groups in turn mobilize support for the Charter, the courts, the
Court Challenges Program and the federal government generally.

That the transfer of p(,)licymdking power from legislatures to courts
amounts to a centralization of pnliq'makmg power Is something the pro-
moters of judicial review have always understood. In the US, from the
founding onwards, the partisans of judicial review have often favoured the
national government over the states.” In Canada, many of the proponents
and opponents of the first Supreme Court Act saw judicial review as a form of
“disallowance in disguise™; that is, a way for the political centre to control
the periphery regions. The critique of the Court as a covert agency of cen-
tralization is still very much alive, especially in Quebec.® This is one of the
reasons that the western premiers demanded that Trudeau add the section
33 override if he wanted their support for the Charter. For unifiers, however,

the centralizing tendency ol judicial review is a virtue nota vice.
Civil Libertarians

Those who want to protect individual freedom from the potentially oppres-
sive power of the state have also promoted the Charter and judicial power.
As Russell has observed, “The Charter’s political sponsors were aided and
abetted by a phalanx ol academics and lawyers who believed a Charter was
From this civil lib

needed to enhance our freedom and secure our liberty.’
ertarian perspective, when the enormous state leviathan turns its baleful
gaze on the puny individual. the latter needs all the help he can get.
Sometimes libertarians speak as though government was the only threat
to individual liberty, but the urigm.ﬂ formulation of their perspective recog
nized that equally serious threats could come from other individuals.

Indeed, it is the danger individuals pose to eac h other that justifies the estab
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lishment of a government strong enough to enforce the peace and securiy
on which liberty depends.” The problem is that the governmental strengtim
required to secure individuals against each other is itself a danger to thiie
individuals. John Stuart Mill, the patron saint of libertarianism, expresse
the dilemma in colourful terms:

To prevent the w eaker members of the community from being preyed
upon by innu merable vultures, it was needful that there should bé an
animal of prey stronger than the rest, commissioned to keep them
down. But as the king of the vultures would be no less bent upon
preying on the flock than any of the minor harpies, it was indispens-

able to be in a perpetual attitude of defense against his beak and claws.

Mill denied that transforming the chief vulture from a king into 4 repre-
sentative and responsible parliament made its beak and claws.am-’ less dan-
gerous. The advent of democracy, he argued, protected the maiol:it)_-‘ against
oppression by minorities but did nothing to protect individuals and minon-
ties against the “tyranny of the majority.” Indeed, tyrannical majorities were
in some respects more dangerous than individual tyrants. It thus remained
necessary to “set limits to the power which the ruler should be suffered to
exercise over the community.”* For modern libertarians, the necessary lim-
its are best set by a constitutionally entrenched bill or charter of right
enforced by the governmental institution most independent of the danger-
ous majority; i.e., the judiciary.”’

In the 19205 and 19305, libertarians looked to the judiciary mainly &
protect economic liberty and property rights against the emerging welfare
state. In both Canada and the United States, this economic libertanian
ism succeeded in having the courts strike down such welfare-state reguls
tion as minimum wage and maximum hour Ie'.gislatit':n““ As Mallory
pointed out over a generation ago, in Canada “the force that startjed] out
interpretive machinery in motion” in many constitutional cases was Fthe
reaction of a free economy against rt{,{lll;xli‘.;nf'” The same was true in the
Us. Th&r court parties of that era, in other words, were the libertarian part
sans of private property and laissez faire, while their opponents, who con:
trolled the legislatures, favoured public regulation and the redistribution of
private wealth.

I'he generation of intellectuals who developed the welfare state - what
Doug Owram called the “government generation™ — went to War against

judicial power and eventually influenced the courts to abandon their opp>
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sition to the welfare state. As noted in chapter 1, the ¢ onflict between the US
Supreme Court and Franklin Roosevelt's New Deal culminated in the
Court’s capitulation in 1937. Corwin described this capitulation as nothing
less than a «constitutional revolution,” because it marked the end in prac-
tice (if not in popular myth) of the American Founders’ ideal of guarantee-
ing limited government through a written constitution. After the 1937 Court
o
responsibilities (federalism, economic liberty, and property r

sis, the American Court publicly abdicated its traditional constitutic mnal

ights) and vir-

tually disappeared from American politics for almost two decades, until its
School Dcsewegurr’(m Decision in 1954.

In Canada an analogous if less dramatic conflict between the judiciary
and the new welfare-state interventionism of the federal government also
appeared to spell the end of a significant political role for the courts. In par-
ticular, the Judicial Committee of the Privy Council, which had mounted
the judicial opposition to the welfare state, was replaced by the Supreme
Court as Canada’s highest court of appeal, and political negotiation replaced
judicial review as the preferred means of managing federal-provincial juris-
dictional disputes. The triumphant government generanon in both coun-
tries, in short, was to a considerable extent an anti-court party. Its

perspective lingered on in Canada into the 1960s, helping to swamp Diefen-

baker's 1960 Bill of Rights and render it without effect.” To liberals on both
sides of the border, “whose polltlfai truths were formed during the era ol
the New Deal, judicial activism was simply incompatible with progressive
puliti{a."":

If the libertarians in the older court party focused on economic liberty,
the libertarians in today’s Court Party emphasize other liberties. Concerned
especially with protecting individual rights of freedom of religion and
expression against state restriction, they typically oppose censorship and
state-support for religion. They are also concerned with ensuring that indi-
vidual freedom is not unnecessarily or unjustly infringed by either the
state’s criminal justice system or its administrative procedures. Criminals
should certainly be caught, punixhcd. and deterred, but state enthusiasm to
do so effectively and efficiently must not lead to the unnecessary harass-
ment or, much worse, the }\Lmishmcm of innocent individuals. Far better
from the libertarian perspective to have the occasional guilty party go iree
than to interfere with the liberties of the innocent. The power imbalance
between the state leviathan and the individual must be similarly redressed in
administrative contexts, such as hearings to determine whether an other

wise illegal immigrant should get the benefit of refugee status.™

035
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The Canadian Civil Liberties Association (CCLA) is the oldest and most
influential representative of the civil libertarian perspective. It has indepen-
dent affiliates in most provinces, such as the BC and Alberta Civil Liberties
Associations. The CCLA pre-dates the Charter. In the 1970s, it was bitterly
disappointed with the Supreme Court’s failure to adopt libertarian interpre-
tations of the 1960 Bill of Rights in cases involving issues such as abortion,
right to counsel, and exclusion of evidence. The CCLA opposed the original
version of the Trudeau Charter because it was worded so similarly to the Bill
of Rights that they feared it would simply mean more of the same. As noted
in chapter 1, however, CCLA criticisms of the early drafts of the Charter pro-
duced important changes in that document.

The CCLA has been active in using and developing the Charter. Up to
1997 it intervened in 32 cases and was the primary litigant in two others. It is
second only to LEAF in interventions before the Supreme Court of Canada”
Most of the CCLA’s interventions — 15 — have been to defend freedom of
speech. The CCLA has also been involved in six criminal law/legal rights
cases and five freedom of religion cases, and has participated in cases involv-
ing abortion, privacy, labour law, and equality issues. Overall the CCLA has
been successful in 63 per cent of its interventions and changed the policy sta-
tus quo in the direction it wanted in 16 cases. It successfully challenged the
practice of voluntary school prayer in Ontario and directly influenced the
Supreme Court’s nullification of the rape shield law. On the other hand, it
failed in its challenges to censorship of pornography and hate-speech.”

Equality Seekers

Peter Russell has described the civil libertarian supporters of the Charter as
the “believers” and juxtaposes them to yet another “cluster of interest
groups and ideologues ... ‘the hopers’: the egalitarians on the left who
hoped the Charter would be an instrument for reforming society. Whereas
the civil libertarians believed the Charter was essential for preserving liberty,
the egalitarians hoped it would bring about social equality.”*

The Charter equality seekers are drawn primarily from the social left, not
the older economic left and organized labour. From the start, spokesmen
for the economic left have been sceptical, even scornful, of using courts and
litigation as an instrument for economic leveling.” They associated judges
with lawyers and lawyers with the interests of the business class, not an
unreasonable deduction given the well-documented antipathy of courts to
the creation of the welfare state in Canada, the US and the UK earlier in this
century. Former NDP Premier of Saskatchewan, Allan Blakeney, strongly

66

THE COURT PARTY

uP}msed the adoption of the Charter for these \cr\ r(:fsun;.} | L
While the old left has always sought to rc'rdu(.c or abolish class mup\-.d ,
ties, the social left is more concerned with life-sty le 1&.'\L1Ljs and the p(.si::u; of
identity. The former is associated with politically organized labour; t.né at-
ter wit.h the new social movements: ferninism, environ mumal_mn,kthc «um—l
puclear/peace movement, ethnic [13!101]1-1-1!51'1“]. and gay ng:hl\]. !.n t u‘ lal_\t;il
that the hopers address economic equality, their sta{ca_l goa l:‘. usu-a \
the aholition of class inequality, but rather the prripm'nesm! n‘?m{i;;dmi
of their group within each of the different r.tmgs of the u_c;n;.){:_mi_ ‘¢ L(_r\
Michael Mandel, a prominent advocate of the cce.fm'nmu left p-u.\puvnﬁ.;..
puts it Charter litigation “takels| for gramed basic power relations. r_
’ : ights cases “are all about equal access

maintains, for example, that equality-r . B
{o existing institutions while leaving these institutions and “cs;;f‘ml _\-k ..l:l
employment relationship itself ... untouched. In other \\urJa,lt : 1 ;.
dass character.... They challenge nothing but the place of [munonties]
within an otherwise intact status qu().":“ =
Russell, failing to distinguish between the ecajnnmic and H‘Et'--fal‘uﬁ o
wrongly concludes that the egalitarian dreamlﬂ of the lh‘)pc‘is hthu nut" ee ‘
hﬂﬁlkﬂ under the Charter. While this is true for the old left, it 1_\ not as trLic
for the social left. Feminists and gay rights advocates have J:b;@'ﬁd «;}.f_.gnmf_
arter htigumn."“ The kind of

1 left,

cant victories and policy changes through Ch
' = - ~ levelino.
equality they seek is not the same as Mandel’s economic leveling e
. I : ift Fro = tradition? )-
The social left’s idea of equality is also different from the H.idltl.;‘: 1i li
‘ £ : ; iie =) - e s _‘ e hop-
eral understanding of equality as equal (i.e., the same) truttm]rn! _ E
. ' individus: » ity, e ity of resuits
8IS € asize grc ther than individual equality, equalit
ers emphasize group rather than |

[ i ey insi : = liberal prin-
rather than equality of opportunity. Indeed, they insist that the liberal |

dple of non-discrimination against individuals muﬁl be 1{‘1'[1}-'7'\"11';1!'-1;‘- ‘.\fo‘-
Pt;-ﬂdt‘d until the goal of equality of results for specified groups ls”uf lt\tx..
They support prtfcrential governmental treatment that v;t]jer i_l[‘\\.n;f:;;l
sates” group members for past injustices or promotes group equality
future. |

For example, Judge Rosalie Abella, a leading light within the mi!lq :
| civil liberties are overly individu-

ality-

seeking movement, argues that traditiona :
: { @ i “rreating every one

alistic and anchored in a formal account ot equality treating : _ .
S “civi rties” and a newel

the same.” Abella distinguishes between such “civil liberties” anc e
juire gov ernments “to treat us difier-

breed of “human rights,” which rec
: \kk‘“d L!L'M' I‘ll\’\

ently to redress the abuses our differences have attractec : 3
| ' nochal 1 ent in huma
the discovery of such human rights as an epochal moment 1t X

history.
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It was as if we had awakened from a 300 year sleep, looked around us
and realized how limited our rights vision had become and with stun-
ning energy and enthusiasm, acknowledged more rights and remedies
in one generation than we had in all the centuries since the Glorious
Revolution in England in 1688."

This kind of evangelical enthusiasm for the new human rights vision has
led feminist legal scholars to reject a policy of non-discrimination as inade-
quate. Instead they have proposed sophisticated jurisprudential theories of
disparate impact and systemic discrimination that invite judicial revision of
legislative dec’;sion-makjng.“ Other members of the section 15 club have
endorsed this theory of systemic discrimination. At a minimum this inter-
pretation of section 15 challenges otherwise neutral government policies
that disproportionately burden women and other “disadvantaged” minori-
ties. At a maximum it sanctions judicially ordered positive remedies to
achieve equal results. In the latter instance, Charter experts advocate the
use of the structural injunction, a legal instrument pioneered by American
activists whereby the courts manage the reconstruction of a social institu-
tion such as schools or prisons until they comply with constitutional stan-
dards. Failure to use such aggressive, state-extending remedies, says Helena
Orton, former litigation director for LEAF, will render “the guarantee of
equality ... deceitful and meaningless.”® In its 1989 Andrews decision, and in
such subsequent cases as Vriend, the Supreme Court embraced much of this
revolutionary human rights understanding of the Charter’s equality provi-
sions.*

The list of equality-seeking groups includes the “charter” members of the
section 15 club: women, visible and religious minorities, the mentally and
physically disabled, and the elderly. Also included are the so-called “analo-
gous” section 15 groups added by the courts via interpretation: homosexuals
and non-citizens.” Official language minorities (sections 16-23), the multicul-
tural communities (section 27), and aboriginals (sections 25 and 35) round out
the equality-seekers. When Deborah Coyne observed that a "new emerging
power structure” has formed around the Charter, these groups were mostly
what she had in mind.* Since the egalitarian hopers seek to fulfill their
hopes through judicial enforcement of their Charter rights, they have a
vested interest in judicial power.

Encouraged by funding from the Secretary of State and the Court Chal-
lenges Program, each of these groups has formed a litigation organization to
press their causes in court. The first, the most influential, and the model for
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the rest has been the feminist organization, LEAF. As noted in chapter 1,
LEAF was formed after the adoption of the Charter for the express purpose
of carrying out strategic litigation of test cases. The lead national ad»'f)cuu'}‘
group for homosexuals is EGALE (Equality for Gays and Lesbians ]',\.r'(:l"\—
where), supported by numerous provincial counterparts such as the Coali-
tion for Lesbian and Gay Rights in Ontario. The disabled are represented by
COPOH (Coalition of Provincial Organizations of the Handicapped) and tl_'m
Disabled Women's Network; non-citizens by the Canadian Council for
Refugees; and visible minorities by the Canadian Ethnocultural _(Q-f)%xncil
(Equality Committee) and the Minority Advocacy Rights Council. There
are also “wannabe” members of the section 15 club who have not vet
received the blessing of the Court but do have litigation organizations,
thanks to grants from the Court Challenges Program. Prisoners are Now
represented by the Canadian Prisoners’ Rights Network (CPRN) and the
poor by the Charter Committee on Poverty Issues and End Legislated
Poverty. While the Assembly of First Nations (AFN) has a broader mandate,
it has also become a frequent intervener in aboriginal rights cases.”

The unifiers and OLMGs also qualify as equality-seekers. The crusade for
national bilingualism has always invoked the symbols and rhetoric of equal-
ity. For Trudeau and his disciples, achieving the symbolic and pra;sical
eé;uaiity of French with English was to be the antidote to Quebec separatism.
When the Canadian Coalition on the Constitution formed to protect the
Charter against the 1987 Meech Lake Accord, Alliance Quebec, the FFHQ,
and its various provincial Affiliates were all counted as members.

While these groups all march under the banner of equality, there are
important differences among them. The tension between bilingualism and
multiculturalism is longstanding. The logic of two founding nations is not
particularly flattering to those Canadians, now a majority, whose ancestry is
neither French nor English. Not unreasonably, aboriginals take some
offense at the concept of two founding nations when it ignores first n.‘mnm.
Aboriginal self-government, an idea that often rejects review of ri_gh{_w
claims by outsiders (i.e., white judges), has pmmpted strong criticism trom
feminists.” ,

There are also tensions between the libertarian and egalitarian wings of
the Court Party. Both economic and social libertarians wish to protect their
favoured liberties against overweening gos ernment. By contrast, the hop-
ers’ equality-of-results agenda generally means more gov ernment, not less.
This is clearly true of the section 23 minority language education rights,

A . it o e . e ]
which often expand educational bureaucracy. 9 It is also often the object of
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feminists and other equality seekers, whose policy agendas reject formal
equality of opportunity in the name of equality of results. As Janine Brodie
has written, most “key feminist policy demands ... call for more not less
government and public spending."’“’ Or, to use Abella’s formulation, tradi-
tional civil liberties require “the state not to interfere with our liberties”
while human rights “cannot be realized without the state's intervention.”
Abella adds that “unlike civil liberties, which re-arranges no sacial relation-
ships and only protects our political ones, human rightsis a direct assault on
the status quo. It is inherently about change.™

The positive judicial activism required by this “human rights” position —
i.e., telling governments what to do, or even doing it for them — is anom-
alous for libertarians, who think government can infringe constitutional
rights only by doing too much, not by failing to act and thus doing too little.
For the egalitarian wing of the Court Party, by contrast, a government’s fail-
ure to act can be just as unconstitutional as its actions, and positive activism
thus becomes a logical remedy. A libertarian might well wonder how such
an approach to the Charter is possible. How, he might ask, can a document
that. on its face, covers only the laws and policies of legislatures and govern-
ments apply to the absence of law or policy? The answer given by egalitarian
theoreticians is that the decision not to impose law or policy is itself a legal
or policy decision; ie., that nonlaw is also law, and thus subject to the
Charter.”

An example will help to clarify the point. Section 15 of the Charter explic-
itly prohibits only discrimination by laws. From the libertarian perspective,
this means that section 15 does not directly prohibit a private employer from
refusing to hire, say, disabled employees. Moreover, although governments
are free to address such private discrimination through statutory human
rights codes, section 15 imposes no positive obligation to enact such legisla-
tion. Someone with this view might well believe that private discrimination
against the disabled is wrong, and that legislation to prohibit it would be
desirable, but would nevertheless deny that section 15’s prohibition of public
discrimination requires the state to legislate against private discrimination.
If, by contrast, a government’s decision not to enact such legislation is
understood as legal permission for, even endorsement of, private dis-
crimination, then we have a government policy that would be subject to
section 15. As Dale Gibson has put it, “If the term slaw’ in section 52(1) of the
Charter were interpreted to include [such| permissive aspects of law as well
as those which are prohibitory, the ¢ ‘harter would have a very wide range of
upcrali(_m.""‘ '
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A very wide range indeed! Among other things, it would subject all gov-
ernment inaction — all public failures to right private wrongs — to judicial
scrutiny under the Charter and would require positive action to remedy any
uncons-timtiunal inaction. In our example, it would require any govern-
ment that had not le.gislated against private discrimination to do so.

The equality seckers’ conflating of state action and inaction iiﬂ-‘(ni\t:S a
rejection of the traditional liberal ordering of state and society. In fias‘.lcél
liberal theory the realm of societal freedom precedes the state, which is
based on con‘sent. People consent to the establishment of the state, and thus
to some state-imposed limits on their freedom, in order better to secure a
remaining (and significant) realm of freedom. Thus, when classical !iberali
use the old adage that swhatever the law does not prohibit is permitt_t'd,
they understand it as protecting an important residue of pre—puiitita! free-
dm:n, which does not owe its existence to the state.

Modern equality-rights theoreticians understand the same adage very
differently. They take it to mean that societal freedom is permitted by the
law and ‘thus e—xists because of (as opposed to being better secured by) the
state.” Instead of understanding the state as the creation of a pre-existing
society, equality seekers see society as the creation of the state. Thﬁe S(wiir?t%l
realm of private freedom is no longer understood as the residue of an ongl-
nal, pre-political freedom, the better protection of which constitutes the
very raison d'étre of the state, but as existing only because, and to the extent
that, the state permits it. The state thus becomes responsible for the use and
misuse of societal freedom, and can be forced to regulate the latter by courts
applying constitutional standards.

The equality-seeking wing of the Court Party has otﬂy partially ._\‘uc—
ceeded in persuading the courts to accept its conflation of state and society.
The courts have insisted on maintaining the distinction, with the Charter
applying only to the state.¥ Since this distinction is U ndermined by the doc-
trine that state inaction is essentially the same as state action, the courts

have not fully acccpted that doctrine. They have not, to be more precse,
fully endorsed the view that public failures to redress private WIONgs .1Tx'
necessarily subject to Charter scrutiny. The courts have gone p.\ft way in
this direction, however, holding that partial action may be successfully chal-

lenged even if complete inaction is pcrlnissilwle. Thus, although a govern-

ment doesn't have to legislate against private discrimination, if it chooses to
do so, the legislation must extend to all the group traits protected against
public discrimination by the Charter. Having found that homosexuality was
a prohibited ground of discrimination under section 15, for example, the

Ontario Court of Appeal, concluded in Haig and Birch that the failure ol the
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Canadian Human Rights Act to include sexual preference as a prohibited
ground of discrimination was unconstitutional. In Vriend (1998), the Supreme
Court came to the same conclusion about the Alberta Human Rights Act.®

Logically, of course, finding a partial action to be unconstitutional for not
going far enough does not require positive judicial activism if complete
inaction is also permissible. Indeed, a perfectly logical response would be to
invalidate the entire law, leaving it to the legislature to choose between the
two constitutional alternatives: re-enacting the law in a constitutionally
comprehensive manner, or enacting no law at all. This is not what equality
seckers have in mind, however. Understanding the “staying power of a legal
status quo,”” such Court Party actors as LEAF argue that the courts should
not dismantle desirable remedial legislation, thus establishing ground zero
as the legal status quo, a status quo the government might well be tempted
to leave in place. Judges “should hesitate,” LEAF advised the Supreme
Court, “to select a remedy that would leave the disadvantaged dependent
on the actions of a majoritarian legislature to restore to them benefits”
which have been struck down only because they are “underinclusive.” To
the contrary, LEAF maintained, judges should not hesitate to read the
unconstitutionally missing beneficiaries into the deficient legislation, thus
placing the weight of the legal status quo at the interventionist end of the
policy continuum. This is the ultimate in positive judicial activism, inas-
much as it allows judges to bypass legislatures altogether and extend policies
of state intervention directly, by rewriting legislation themselves.

Here again, the equality seekers’ perspective has met with only partial,
but nevertheless significant success. The Supreme Court has accepted the
legitimacy of reading in, but only when the missing beneficiaries are signifi-
cantly fewer in number than those already included, thus making it safer to
assume that the legislature would rather keep a slightly extended version of
the legislation than to abandon it altogether.” Homosexuals, it turns out,
are a small enough group to qualify for reading into a list of legislative
beneficiaries. Thus, in Haig and Birch, the Ontario Court of Appeal read sexual
preference into the Canadian Human Rights Act, as the Supreme Court
later did to the Alberta Human Rights Actin Vriend.

The tension between the libertarian and egalitarian wings of the Court
Party occasionally results in public and bitter clashes in the courtroom. In
such cases as Keegstra (hate literature), Butler (pornography) and Seaboyer (rape
shield), LEAF and the CCLA have intervened to take opposing positions. In
each instance, LEAF defended the government’s policy as necessary to pro-
mote the equality of women. The CCLA countered that the censorship of
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hate literature and pornography unduly infringed freedom of speech and
expression, while the rape shield law deprived the accused of procedural
fairness. When the Supreme Court struck down the rape shield law in 1991,
feminists publicly attacked the CCLA for its role and over so CCLA members
resigned their memberships.”

libertarians and equality seekers have also clashed about the balance
between free speech and anti-discrimination law® For example, Kathleen
Mahoney, a prominent feminist lawyer, brought Alberta Report before the
Alberta Human Rights Commission for publishing a story arguing that the
much publicized abuse in Indian residential schools was balanced by the pos-
jtive experiences many Indians had in these schools. The story suggested
that the prospect of federal compensation might fuel exaggerated claims of
abuse by Indian leaders. Mahoney charged Alberta Report with violating the
law's prohibition of publications “likely to expose a person or a class of per-
sons to ... contempt because of " their race. The Saskatoon Star Phoenix faced
similar charges for publishing an anti-gay advertisement, as did the Toronte
Star for refusing to publish an ethnic leader’s letter to the editor. These chal-
lenges to free speech flow from the equality secking impulse and tend to be
opposed by civil libertarians.

Alan Borovoy, longtime Executive Director of the CCLA, became SO con-
cerned about the deepening split between libertarians and equality seekers
that he wrote a book about it — The New Anti-Liberals. Not surprisingly, he
defends the libertarian position against what he calls the anti-liberal excesses
of the current equaiit}usceking left. The latter, he claims, has abandoned
traditional liberal principle:s.61

The libertarian-egalitarian conflict is not perfectly reflected in the inter-
est group competition between the CCLA and equality seeking groups. The
CCIA is decidedly mixed in its commitment to libertarianism. It would
hardly agree with the policy positions of the National Citizens' Coalition
(NCC), despite the latter’s motto: “More freedom through less govern-
ment.” The CCLA has never extended its libertarianism to economic policy.
Quite the opposite. The CCLA has early and enduring ties to the labour
union movement in Canada and has never challenged the extensive state
regime of labour regulation. The NCC, by contrast, frequently challenges
labour laws that infringe on individual freedoms of association and spcech.”"‘
The NCC financed Merv Lavigne’s Charter challenge against OPSEU. Lavi-
gne, a college teacher in Ontario, objected to portions of his mandatory
union dues being used by OPSEU to support left-wing causes that he

opposed. (These included the Sandinistas in Nicaragua and the Palestinian
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Liberation Organization.) The CCLA intervened to defend the power of
unions to contribute money to political causes unrelated to collective bar-
gaining. Lavigne claimed that when combined with compulsory union dues
for non-members like himself, this was a violation of his rights to freedom

of speech and association.
Social Engineers

A fourth perspective that inclines toward judicial power and thus con-
tributes to the Court Party coalition is captured by the term “social engi-
neer.” The social engineers are distinct from the other cohorts of the Court
Party in that they are nota physically identifiable group. Nor do they have
their own litigation organization; there is no organized group of social engi-
neers equivalent to the OLMGs, LEAF, or the CCLA. Yet the social engineer-
ing perspective informs, to varying degrees, each of these groups, and
explains why they favour the empowerment of courts.

Social engineers take the view that the social evils of this world are
caused not by human nature but rather by defective social institutions and
systems. Cure the institutional ills, they believe, and natural human good-
ness will prevai%. Such a cure, of course, implies comprehensive reconstruc-
tion of the defective societal structures; i.e., social engineering. For example,
social engineers believe that crime has no natural causes, that it can be
explained almost completely by such structurdl factors as class inequality,
and thart it can be cured through appropriate structural change.

Underlying the perspective of the social engineers is what Thomas Sowell
has called the “unconstrained” vision of human nature and society.” This
vision is best understood in relation to its opposite, the “constrained” vision,
which holds that there are inherent limits or “constraints” on the human
capacity to achieve social perfection. Social evil, in the constrained view, has
natural causes, which can be checked and ameliorated, but not cured.”?
Human nature, in other words, while not necessarily devoid of admirable
social tendencies, has its ineradicably asocial. even antisocial, side. Institu-
tions can channel asocial and antisocial tendencies in more or less produc-
tive ways and can affect the relative balance between the good and bad sides
of human nature, but no amount of social engineering can eradicate the lat-
ter. Improvement is possible; perfection is not.”

The constrained vision underlies the traditional liberal separation of state
and society. It sees ineradicable human imperfection as the source of both

dissatisfaction with the Pr(‘_])“h“i.ll state of freedom that underlies consent
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to gm’crnnwnl and the distrustful insistence on limiting and constraining
that gm‘crnmcm. James Madison most mcm-z;mh'l‘\' captures this perspec-

tive in Federalist Paper st:

[t may be a reflection on human nature that [checks and balances|
shc_rulAd be necessary to control the abuses of government. But what is
government itself but the greatest of all reflections on human nature?
l.l‘mcn were angels, no government would be necessary. If angels were
to govern men, neither external nor internal controls on government
would be necessary. [n framing a government which is to be adminis-
tered by men over men, the great difficulty lies in this: you must first
enable the government to control the governed; and in the next place

oblige it to control itself.”

According to the unconstrained vision, by contrast, human beings are
- , = == :
good by nature but corruptible by society. As Jean Jacques Rousseau, the

father of this perspective, put in 1762, “man is born free, and everywhere he is

in chains.”® This view makes it possil\lc to think society could be compre-
hensively rc-engineercd to end alienation and conflict and, having restored
natural human goodness, make it pcrnwnenils victorious. For Marx and his
followers, to take just one example, the source of man’s alienation was class
mequality. Abolish private property, they pr‘cuchcd, and utopia W ould fol-
low.

Contemporary (or second wave) feminism has aptly been described as
“Marxism without economics,” since feminists replace class with gender as
the kev social construct. Of course, what society constructs can be decon
structed. This is the feminist project: to abolish gender difference by trans
forming its institutional source — the pai%mrd\.li family. Certain streams of
the Gay Rights movement have taken this analysis one step further. The
problem is not just sexism but heterosexism, and the solution is to disman
tle not just the p;urmrc]ml family but the heterosexual family as such. As
Gregory Hein puts it the “indictment of modern life” brought by such
movements IS SO };(:;thlng" that lhc_\ “want to transiorm social attitudes,
economic relationships, and p.»htic.ll institutions.”

The unconstrained vision, which has been and continues to be an infl
uential dvnamic in modern politics, can lead to two quite different
approaches to democracy: pupuh.\'m and democratic elitism. The pnpuim
approach arises when the societal corruption of pnatural human _«;nudncw is

understood as affecting only a nefarious elite, in which case the obvious
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answer is to promote uu'rmsm_l democracy. The rule of the “?\-‘hnle uncot-
rupted portion of the pmplc‘" " can then btf scm? 1~. an ummtl‘g;ucd good,
bringing social and pollm.ll life to a state of pertection. But, of course, the
un\':?n\.tl".nnt‘d vision does not 1n principle exclude the systemic corruption
of the people as 2 whole. They too can be deformed by the sn‘cml system.
When this happens, democracy mav still be the ultimate end, after the peo-
ple have been returned to their natural purity, but it cannot be the immedi-
L.n-e means. The achievement of true democracy will first require a period of
purification zhr'ﬂugh social reconstruction by a \;mgmrd of purihers. Thisis
;th route of major social engineering, and it necessarily involves democratic
elitism or “Guardian democracy.””

Democratic elitism is the position many proponents of the uncon-
strained vision are drawn toward today. Wishing to transform the formative
system, they cannot entrust power to the people who have been formed by
that svstem and who are likely simply to reproduce it. Thus the vanguard
elite must temporarily exercise transformatory power — i.e., it must engage
in social engineering — which it can do only th rough institutions relatively
unresponsive to the will of the mrruptcd many.

This is whv Lenin, in his attempt to establish Marxism, had to invent the
:dea of the Communist Party as the “vanguard of the proletariat” (i€, the
enlightened leaders of the not-yet cl_xhghtened masses). For social engineets
in Canada’s Court Party, the judiciary performs this vanguard role.

Significantly, elements of the social engineering perspective can be found
in the lhinkn-wg of Pierre Elliott Trudeau, the architect of the Charter.
Trained as a lawver and endow ed with a Rousseauian view of human nature,
Trudeau g%ear]\‘ featured himself as the omnipotent "Icgislateur“ or law-
giver for (fan;-uii;m society. When he entered federal politics in 1967, he
announced a new role for the Department of Justice and its new Minister =

himself:

Justice should be regarded more and more as a department planning
for the society of tomorrow, not merely as the guwrnnwﬂt'ﬁ legdl
advisor. It should combine the function of drafting new |egislation
with the disciplines of sociology and economics, so that it can provide
a framework for our evolving way of life. Society is throwing up th'
1.SD, Pa\]u—
tion, etc. — and it's no longer enough to rev jew our statutes every
of our s
ellec-

lems all the time — divorce, abortions, family planning,

twenty years. If possible, we have to move the framework
ety \lWLhd ahead of the times, so there is noO L.l.l]'l;]lllﬂt']"ll of mt

tual or physical liberty
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Given this ambitious mission, Trudeau’s subsequent actions should not
surprise us. As Minister of Justice, he introduced reforms that expanded
access to legal abortions, decriminalized homosexuality, and made divorce
casier. As Prime Minister, his first act was to push through the Official Lan-
guages Act (1969) to form a more unified Canada. He pursued his ideal of a
more just society through the rejuvenated office of the Secretary of State:
the multicultural program (1973-74) and the women’s program (1973-74)." He
also initiated a host of other law-reforming agencies: the Law Reform Com-
mission and the Federal Court (1970); the federal Human Rights Commis-
sion (1977), and the Federal Commissioner for Judicial Affairs (1978)." For
Trudeau the law-giver, the 1982 Charter of Rights was the culmination of a

decade and a half of social-transformation.

As the preceding discussion suggests, social engineering is associated
more with equality seekers than libertarians. The economic left’s attempts
to redistribute wealth through social benefit programs (employment insur-
ance, old age security, etc.) and public services {(health care, education, etc.)
require the construction of the modern welfare state and its legions of
bureaucrats. The social left's new but no less ambitious egalitarian projects

of moral and social transformation require the institutional en

democratic elitism, be they va nguard political elites or unaccountable judi-

cial elites. Given the libertarians’ scepticism about the benevolence of the

“king of the vultures,” they are hardly enthusiastic about such state-build-
ing projects. This difference explains much of the tension between groups
like LEAF and the CCLA, and also the differences between the CCLA and the

National Citizens’ Coalition.
Postmaterialists

To describe the Court Party as fnmpn:\'u! of unifiers, civil libertarians, c\Eu.l'l-
ity seekers, and social engineers Is accurate as far as it goes, but it misses the
institutional and social nexus that nurtures the coalition. Historians and
political analysts have long recognized that inter institutional struggles
reflect competing social forces. As James Mallory putsit, “Ina constitutional
state with some degree of separation of powers, it may happen that a partic-
ular vested interest will capture control of one branch of the government
but not another.”” Often newly emergent gov ernment instutunons are
strongly associated with rising social classes. Thus, the triumph of parlia-
ment over the monarchy in the seventeenth century and the eclipse of the

House of Lords by the House of Commons in the nineteenth century sig-

naled the rising influence of first the landed aristocracy and then the urban
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bourgeoisie. Similarly, Canada’s nineteenth century struggles for responsi-
ble government saw the defeat of executive-ensconced social and economic
elites — the Family Compact in Upper Canada; the Chateau Clique in Lower
Canada — by democratic and, in the case of Lower Canada, nationalistic par-
tisans of the legislature. The modern Court Party is also rooted in a new
class: the so-called postmaterialist or postindustrial knowledge class.

Seymour Martin Lipset has observed that in post-war western democra-
cies, the most dynamic agent of social change has been not Marx's industrial
proletariat but a new “oppositionist intelligentsia,” drawn from and sup-
ported by the well-educated, more affluent strata of society. Inglehart and
others explain this change as a consequence of new and growing concerns
with noneconomic and social issues — “a clean environment, a Better cul-
ture, equal status for women and minorities, the quality of education, inter-
national relations, greater democratization, and a more permissive
morality, particularly as affecting familial and sexual issues.’®

Lipset and others attribute this political realignment to deeper structural
changes in the political economies of most western industrial democracies:
historically unprecedented levels of material affluence, education, commu-
nication, mobility, and the displacement of the manufacturing and agricul-
tural sectors of the economy by the new service sector. Structural change
produces value change. Economic growth, public order, national security,
and traditional morality decline in importance. They are replaced by con-
cerns for individual freedom, social equality, and quality of life issues. ;

These postmaterialist issues have spawned a new kind of interest group.
Traditionally, most interest groups have been occupationally based and
motivated by the explicit self-interest of their members. Tl’i{dt; unions and
manufacturers associations are classic examples. Postmaterialist groups, by
contrast, promote “an idea or cause,” and thus stand “in contrast to [groups]
with an occupational prerequisite.”” The principal Charter groups — LEAF
and the CCLA, for example — fit this postmaterialist mold. Since the 19608,
such postmaterialist groups have been the fastest growing kind of interest
group in both Canada and the US.”® All of the principeﬂ postmaterialist
gr(.:ups — feminists, racial minorities, environmentalists, criminal law
reformers, anti-nuclear/peace groups — have, to varying degrees, increased
their use of litigation as a political tactic. R

While postmaterialist interest groups are not occupational groups, they
do have a class character. In particular, the new postmaterialist concerns are
most prevalent outside the working classes. “The reform elements con-
cerned with postmaterialist or social issues largely derive their stnmgth not
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from the workers and the less privileged, the social base of the [economic|
left in industrial society, but from segments of the well educated and
affluent, students, academics, journalists, professionals and civil servants.”
The latter are all participants in the “knowledge industry” that is a new
locus of power in post-industrial democracies. “Just as property was the
foundation of elite power in industrial society, so knowledge (based on high
Jevels of education) is the vehicle of power in post-industrial politics of the
administrative state.””

Of course, it is as difficult today as it has always been for a “knowledge
class” to exercise power through majoritarian institutions (consider Plato’s
philosopher kings). This helps to explain why postmaterialism is attracted
to the anti-majoritarian power of the courts. Unlike the progressive reform-
ers of past generations who sought to transfer power from the few rich to
the many poor, the postmaterialist left finds itself in the minority and sees
the majority as a problem. Inglehart has demonstrated that postmaterialist
values are much more prominent among intellectual, bureaucratic, media,
and political elites than among the general population. This fact, he argued.
created a “tactical dilemma” for “the Left in contemporary society.”

Postmaterialist forces have become powerful at the elite level; they
demand major policy shifts in key areas, and they are far too influen-
tial among the militants and elites of Left parties to be ignored. But
postmaterialists are not equally strong at the mass level — which
means that the parties of the Left are in danger of electoral defeat if
they swing too far to the Postmaterialist side.

While the postmaterialist left may face a tactical dilemma, it is hardly insu-
perable. The problem looms large only insofar as the postmaterialist left
must compete in the democratic politics of elections and parliaments. To
the extent that postmaterialists can move their policy agenda into the
courts, the bureaucracy or international organizations such as the United
Nations, they can pursue it through the rulings of sympathetic judges and
administrators and thus minimize the problem. Inglehart explicitly recog-
nizes that postmaterialists are “better equipped to attain their goals through
bureaucratic institutions or the courts than through the electoral process.”
He points out that, while during the 1960s postmaterialism was symbolized
by “the student with a protest placard,” it is now symbolized by “the public
interest lawyer, or the technocrat with an environmental impact state-
ment."™
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In Canada, environmental litigation has special significance, because it
shows that the attraction of judicial power to postmaterialists exists inde-
pendently of the Charter. Despite the fact that environmentalists lack any
specific constitutional hook (analogous to sections 15 and 28 of the Charter

for feminists) and have consequently enjoyed less litigation success, the pace

of environmental litigation has increased steadily — from 62 cases in the pre-
Charter period to 16 from 1982 to 1995. In just the five-year period between
1990 and 1995, environmentalists initiated 73 actions. This increasing number
of cases coincided with the formation of new environmental groups with a
strong bent toward litigation — three in the decade preceding the adoption
of the Charter in 1982 and another five in the decade following. These
groups used an array of legal procedures from writs of mandamus to private
prosecutions to advance specific environmental projects. They also lobbied,
sometimes successfully, for new legislation that would relax the law of
standing, amend the law of public nuisance, fashion new causes of actions,
and create mandatory statutory duties — all changes that would facilitate
still more use of litigation. In 1986, the Supreme Court opened the door for
more environmental litigation by significantly loosening the standing rules

verning challenges to administrative actions.”

While Mark Silverstein does not employ postmaterialist theory to
explain the most recent ascendancy of judicial power in the US, his descrip-
tion of the modern Supreme Court’s power base clearly fits the postmateri-
alist model. “The Warren and Burger Courts,” Silverstein writes,”benehted

not only the disadvantaged but many affluent, middle and upper-middle
class interests....

[Elnvironmentalists, feminists, consumer groups [and|
political reformers found in the judiciary an attractive alternative to the
other branches in the battle to secure their goals....

The Elitism of the Court Party

Silverstein says that “[what began as the Warren Court’s efforts to empower
the underdogs now often serves the interests of the affluent and politically
powerful.”™ In other words, the postmaterialist knowledge class is an elite.
Furthermore, social engineers engage in democratic elitism. There is, in fact,
a symbiotic relationship between these two Court-Party categories: social
engineering necessarily involves the transformatory power of a vanguard
elite and that elite is drawn from the postmaterialist knowledge class. LEAF
provides a characteristic illustration of this Court-Party elitism. Founded by

a self-described “elite cadre of professionals,” LEAF's initial fundraising
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efforts targeted “select businesses, well-established law firms, philanthropic
institutions [andi upp«:r—ciass women.” With the help of “sev eral large 'mr‘
porations” and Nancy Jackman, the heiress of one of _]nruntf; s wealthiest
families, LEAF established an independent endowment fund. In these crucial
first vears (1985-1988), it also received over a million dollars from Ottawa and
the r'&c\\-‘l\_-‘ elected Liberal government in Ontario.”

True, ‘much of the social engineering proposed by Court Party elites is
said to serve the interests of disadvantaged Charter-( ‘anadian constituen-
cies. but the rank and file of those constituencies must often undergo “con-
sciousness raising” before they understand their true interests. For the “false
consciousness” of the rank and file to be overcome, they must be led by
their vanguard, pc_;stm&ttrialist elite. Similarly, the symbolic preoccupations
of the unifiers seem most prominent among the same postmaterialist class.
The Court Party, in short, is a party of elites. Indeed, it is an important man-
ifestation of what Christopher Lasch calls the “Revolt of the Elites.”™

The symbiosis of social engineering and the knowledge class, especially
with 1'r:51;1t'ct to the equality seeking part of the Court Party, should not sur-
prise us. The postmat:ﬂrialist knowledge class is attracted to the uncon-
strained vision of the social engineer because that vision places a premium
on the concentrated and articulated knowledge of the intellectual. Again,
this is best understood against the backdrop of the constrained vision, which
emphasizes the dispersed and expf:rientl:ll knowledge of the citizenry at
large.

Because the constrained vision views the knowledge of any individual as
“grossly inadequate for social decision-making,” it conceives of socially rele-
vant knowledge ;_1;‘:‘1dﬂmin;-mti_\' as “experience — transmitted socially in
largely inarticulate forms, from prices w hich indicate costs, scarcities, md_
preferences, to traditions which evolve from the dav-to-day experiences of
millions in each gt‘:]]u‘rcllit"ii'l‘ winnowing out in Darwinian L'l_.\mpc‘milm what
works from \\'h.]f does not work.” Such mechanisms as prices and traditions
make a complex society }u"*.\'siblr by coordinating “know ledge from a
tremendous range of contemporaries, as w ell as from the even wider num
bers of those from generations past.”¥ The social mechanisms of prices and
traditions are much more powerful and effective agents of human progress
than articulated intellectual knowledge because they coordinate a much
vaster body of social knowledge than any individual or intellectual elite
could hnlw to possess.

For the unconstrained vision, by contrast, experience is “vastly over-

rated” as compared to “the general power of a cultivated mind,” and the
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“wisdom of the ages” is therefore seen “as largely the illusions of the igno-
rant.” In the words of William Godwin, “The pretense of collective wisdom
is the most palpable of all impostures.” True wisdom, in this view, is to be
found in the articulated rationality, and individual judgment, of ntellectual
knowledge; i.e., the knowledge of the instructed and cultivated elite. Thus,
far from respecting the collective wisdom of the many, as embodied in such
mechanisms as prices and traditions, the unconstrained vision emphasizes
the role of the intellectual elite in reconstructing the unenlightened many.
In other words, it flatters precisely the defining characteristic of the postma-
terialist knowledge class.

It is not knowledge per se that is being flattered, of course, but knowledge
as a prime lever of power. The model of knowledge that has gained promi-
nence among postmaterialists further abets this connection between the
knowledge and the power of their class. Postmaterialism is associated with
postmodernism, a central tenet of which is that knowledge does not stand
apart from power, butin fact s power. The reality we purport to understand
dc

1S ion

s not exist independently of that understanding; on the contrary, reality

uted or constructed by our understanding of it. There is no knowledge
independent of power; there is only power-knowledge. It is pc_!we;’—km‘n\"L
edge that drives the social construction or social engineering of reality by
the knowledge class. The idea that there is no reality independent of human
making reflects precisely the perceived lack of limits or constraints that
characterizes the unconstrained vision.

The combination of the unconstrained vision and the pc._)sl.mr;dern
model of knowledge is attractive to the knowledge class not only because it
fatters its interests, but also because it is consistent with its life experience.
Richard Herrnstein and Charles Murray have systematically described and
analyzed what others have also observed: the evolution of society’s natural
cognitive elite from a statistical aggregation into a true class, with its own
life experience and distinct interests. They point out that until recently the

best and the brightest were distributed throughout society, both geographi-

cally and occupationally. Nowadays, by contrast, a variety of sorting mecha-
nisms, particularly the education system, culls them out and concentrates
them in high status, knowledge-based occupations and in the communities
and networks of what one might call the “internet society,” in which they
interact mainly with others like themselves.® One result, in Christopher
Lasch’s words, is that “The thinking classes are fatally removed from the
physical side of life.”

THE COURT PARTY

Their only relation to productive labor is that of consumers. They
have no e.a-\';'wrien{:c of making anything substantial or enduring. They
live in a world of abstractions and images, a simulated world that con-
sists of computerized models of reality — “hyperreality,” as it has been
called — as distinguished from the palpable, immediate, physical real-

ity inhabited by ordinary men and women.

This, according to Lasch, helps to explain “their belief in the ‘social con-
struction of reality’ — the central dogma of postmodernist thought.” Belief

in this dogma

reflects the experience of living in an artificial environment from
which everything that resists human control (unavoidably, every-
thing familiar and reassuring as well) has been rigorously excluded.
Control has become their obsession. In their drive to insulate them-
selves against risk and contingency — against the unpredictable haz-
ards that afflict human life — the thinking classes have seceded not just

from the common world around them but from reality itself.

The knowledge class doesn't believe in a reality that stubbornly escapes
human control, in other words, partly because it has seceded from reality.

The masses, by contrast, have not seceded from reality because they have
not been able m.- For the farmer, the assembly worker, the homemaker, and
the like, bedrock reality is palpable and inescapable. For Lasch this explains
why the political instincts of the masses “are demonstrably more ca.»n\fr\ll:.
l.i\’ti' than those of their self-appointed spokesmen and would-be liberators.
The conservative instincts Lasch has in mind are largely those of Sowell’s
constrained vision, In particular, the masses “have a more highly developed
sense of limits than their betters. They understand, as their betters do not,
that there are inherent limits on human control over the course ol social
development, over nature and the body, over the tragic elements in h um.m,
life and history.” When Ortega y Gasset wrote The Revolt of the Masses, he had
in mind a mass man who “looked forward to a future of ‘limitless possibili
ties' and ‘complete freedom.”™™ For Lasch, it is the knowledge elite, not the
masses, that now reflect this unconstrained vision of human possibility in
western democracies, and it is thus now more appropriate to speak of "Thr_
Revolt of the Elites.” The Court Party is one manifestation ol this revolt of
the Elites.

o ]
But why is it that these elites present themselves as the self-appointed
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spokesmen and would-be liberators of disadvantaged groups (in Canada, the
Charter groups)? How is it, in other words, that an obviously unequal elite
comes to support the cause of t‘lei.!]ill\"f For the unconstrained vision, the
answer is that the intellectual elite’s power of reason — its defining virtue -
will lead it to a reasoned support for justice. As Sowell points out, propo-
nents of this vision often assume that intellectual elites are disinterested or
“strangers to ambition.™ This might make sense for some philosophers,
under an older view of the disinterested pursuit of knowledge, but it makes
little sense within the postmodern perspective of intellectual activity as
power-knowledge. In this postmodern view, all knowledge reflects interests,
except for an interest in the universal truth, which allegedly doesn’t exist,
and it thus becomes unclear why anyone’s reason would lead him to pro-
mote another’s interest. We are thus compelled to wonder how the interests
of the knowledge classes might be served by projects in the egalitarian trans-
formation of society.”

An obvious answer is that such projects serve the power interests of the
intellectual elite. Egalitarian social engineering does not give power to the
many, whose consciousness needs to be reconstructed, but to the vanguard
elite that undertakes the reconstruction. True, the unconstrained vision

sees this as democratic elitism — i.e., as temporary elitism in the service of more

¢

rfect future democracy — but in even the most extreme attempts at soci-
etal reconstruction (the Soviet experiment comes to mind), the goal, like a
shimmering mirage in the distance, never seems to get any closer, and short
of abandoning the reconstructive attempt, the “transitional” pericnd of
democratic elitism turns out to be permanent. This is, of course, precisely
what the constrained vision would predict: any attempt to achieve the
impossible will not end unless those making the attempt recognize and con-
cede its impossibility. A cynic might add that if attempting the impn‘:sihlu
enhanc

s one’s power, one will be less likely to recognize or concede its
impossibility. In this cynical view, the elite’s egalitarian rhetoric turns out to
be little more than a ic;{it]matmg cover for its own unending (and Llnt‘titliﬂ)

power.” The power of the knowledge elite, of course, is best exercised
through an institution that emphasizes the articulated rationality of the

intellectual. Again, the judiciary is a leading candidate.
The Court Party in Context
'he Court Party is interested in the systematic, policy-oriented use of judi-

cial power. It does not, therefore, include such individual litigants as the

criminally accused, who raise constitutional issues as part of their defence.

THE COURT PARTY

Such individuals certainly try to get the courts to change criminal justice
po[ic\‘. but they do so as a means to their main objective: going free. Policy
ch;m.gc may I}e—a lnypmdmt of their courtroom arguments, but such ¢ hange
is not their main concern. Court Party constituencies certainly sponsor or
intervene in criminal-justice cases that seem appropriate vehicles for their
policy agendas - and it is prc'(isctl}.-' such cases that tend to end up 'ln the
Supreme Court — but ordinary criminal defendants remain responsible for
most of the legal rights cases brought under the Charter.

Similarly, corporate litigants cannot be cou nted as part of today’s Court
Partv. As Hein's review of Supreme Court and Federal Court cases shows,
;{]_th-ough corporations and Court Party interests gcnsr;ﬂed roughly the
same number of legal challenges to cabinet decisions and public policies
between 1988 and 1998 — about 100 cases each — there are many more corpora-
tions than Court Party associations. Hein finds that one in eight interest
groups launched court cases, while only one in 399 corporations did so,
showing that corporations have a much lower propensity to litigate than do
Court Party interests. In addition, most corporate litigation is directed at
other corporations with whom they are competing.” When they do chal-
lenge government statutes, it is in a defensive, reactive mode. To date, there
appear to be no corporate examples of the kind of sustained, systematic
Charter litigation undertaken by Court Party interests.

Thus, most Charter litigation is opportunistic in nature; it is undertaken
defensively by individuals or corporations out of immediate self-interest.
The dc\'rl-i_wpn"wnt of broader policy may be the ultimate outcome of such
litigation, but much narrower concerns tend to motivate the individual or
corporate parties. For the systematic litigators of the Court Party, by con
trast. the bottom-line outcome of the particular case is often secondary to
the more general policy reasoning used to justify that outcome.

The comparatively greater attraction litigation holds for Court Party
interests should not be ux;tggrmtculA Political interests, opportunistic by
nature, make use of whatever resources and policy resources they can. Liti
gation may not figure as pn'ﬂ'ﬂinc-lui_\' in the policy arsenal of corporations,
but they certainly make use of it when they can. Similarly, although Court
Party interests find litigation more attracuve, they do not foolishly ignore
other avenues of pnlnmll influence.” Courts have certainly become more
important policymaking arenas, but no political interest can afford to
ignore the power of cabinets or bureaucracies. Media campaigns and the
l“l‘i’\ing of ]N\llilt'i.ln.\ and bureaucrats remain important parts ol the over
all political strategy of any sensible political interest, and Court Party inter-

‘ 3 . 3 arE
Ests are no exception. The fact remains, however, that Court Party interests
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are not only more inclined to litigate, but that they generate the main
defences of judicial power and devote considerable resources to lobbying the
judiciary. It is this comparative attraction to judicial power, not a counter-
productive abandonment of other political strategies, that characterizes the
Court Party.

If the Court Party doesn’t include individuals or corporations that litigate
opportunistically rather than systematically, neither does it include all
judges. As we have seen, the Supreme Court has accepted many, but
occasions significant and ongoing disagreement among judges partly
because the Court Party is itself divided on certain issues. Explaining why the
Court Party is attracted to judicial power and how it has contributed to the
growth of that power, as this book tries to do, is one thing. Determining the
precise extent to which the Court Party has, to use Mallory’s term, “cap-
tured” the courts is quite another, and must be reserved to another occa-

sion.
Conclusion

The influence of political institutions reflects the power or weakness of their
supporters. The ascendancy of the courts is linked to the ascendancy of the
social interests that support the judicialization of politics. In Canada and
other postmaterialist western democracies, a new and powerful knowledge
class has arisen with an ambitious agenda for social reform.

While the agendas of Court Party interests differ and sometimes even
conflict, what unites these groups is a shared commitment to the project of
empowering the courts, although not to the exclusion of more traditional
political strategies. While many Charter cases are generated by the oppor-
tunistic litigation of individuals and corporations, it is the Court Party that
has systematically promoted and defended increased judicial power. The
Court Party has breathed political life into the Charter, transforming it from
a mere parchment barrier into a potent political symbol and resource and
making its oracle, the judiciary, a powerful new player in Canadian politics.
In theory, the constitution constrains society, but in practice, it is society
that shapes — and reshapes — the constitution.”

FOUR
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What there's money for, you tend to do
UIS Civil Rights litigator.

The rapid growth in influence of Canada’s Court Party is I_'!Ell'ddﬁ"'!?\'i-&-‘.ll. [t has
thrived despite good reasons to expect such political mtc_rtsts to fail. In thi‘
Mancur QOlson publishcd 2 p;lthhrcuking explanation of why the kinds of
P{_?Stmdli_‘l'i'd“.ﬁt interest groups that comprise the Court Party are at a serious
Urganizulional disadvantage as compared to traditional, E.'H.\.'L.‘apltlﬁ.![}-h.ii:‘ﬁ
interest groups.” Postmaterialist groups often pursue relatively “public
goods — for example, clean air or improv ed gender relations — which by
t.heir very nature benefit many people in addition to the group’s activists.
Under these circumstances, the incentives to become a member of the
group are weak. Membership has costs: dues, time, L}_ﬂd eﬁl"}_rt. Sincé _unc will
get the benefits anyway, why not free ride on the efforts of others? Occupa-
tional groups, by contrast, pursue goocis that are more private, in the sense
that they benefit mainly group members; for example, better wages and
working.mnditiuns for a union, or a more favourable tax or roy alty regime
for a producer’s association. Here, too, problems of free ridership occur, but
they are less acute and easier to manage. Thus, Olson predicted that occupa-
tim-ui interest groups would remain more successful than cause-based citi-
Zens groups.

Unfortunately for Olson, his thesis appeared to be exploded by events
almost as soon LL\ it was published. The 1960s and 1970s saw the rapid grow th
of precisely the kinds of groups Olson believ ed would remain rare. Olson
was not entirely wrong, however. Indeed, his logic was impeccable. He imdj
simply failed to foresee the extent to which “patrons of political action
would come to the rescue of otherwise weak groups. As Jack Walker and
others have pointed out, external aid makes it possible for groups with \1_\111@
free rulurshlp problems to achieve prominence. Such aid has come from
wealthy individuals, private foundations, and the state. In the United States,
the first two figure prominently, but in ¢ anada the state is the most signifi-

cant source. As Leslie A. Pal says of the Canadian context, The problem of
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collective action resolves itself into the problem of the state.™

The rise of the new so-called “citizens’ interest groups,” in other words, is
not explained by the traditional (or pluralist) view of democracy, which
P._p.u,\ the spontaneous generation of interest groups. :\ccnrding to this plu-
ralist view, when a critical threshold of sufficient common interest is
reached, a group spontaneously forms and begins to lobby government for
policies that protect the group’s interests. Dairy farmers come together to
lobby for tariff protection against cheaper imports, workers organize to
demand maximum hour legislation, students petition for lower tuition fees,
and so forth. In these instances, the group always precedes the relevant leg-
islation.

In fact, as Alan Cairns has so vividly explained, the idea of the state as
simply responding to an independent societal realm cannot be sustained.
The state has become much too thoroughly “embedded” in society, and vice
versa. For example,

It is common, for one state actor to involve segments of society in
competition primarily directed against another state actor ... [and]
equally common for private socio-economic actors to involve the
state to their own advantage relative to other private actors. *

In the embedded state, accordingly, interest groups will not necessarily pre-
cede their legislation.

Indeed, what is distinctive about recent Canadian (and American) experi-
ence is that many “citizens’ interest groups” sprang up after the passage of
legislation establishing public policy in their areas. This trend is attributable
in part to the rapid growth of the welfare state since World War II. New
redistributive public policy creates incentives for the recipients of these

o iy

ods to organize. Their interest is obvious: they can lobby to maintain or

increase benefit levels. But organizing recipient groups is also in the interest
of the state patron or service providers. “Public officials ... [realize| the polit-
ical value of organized constituents working to promote their programs
from outside of government.” This reciprocal interest explains the explo-
sion of public interest or cause-based interest groups in recent decades.

In the United States, for example, the elderly organized only after fthe
great legislative breakthroughs of Social Security, Medicare and the Older
Americans Act of 1965.” This same pattern held for many of the other US cit-
izens groups formed in the last three decades: the handicapped, mentally ill,
children, and other disadvantaged or vulnerable elements of the popula-

tion. In each instance, these new client-based associations “were more the
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consequence of legislation than the cause of its passage.” Walker describes
them as examples of top-down mobilization led by “social services profes-
sionals [who acquire| crucial assistance in the early stages from government
agencies, private foundations, and elected officials.”

. Canadian experience has followed a similar pattern. Predictably, the cata-
lvst here was national unity politics and language. After the passage of the
(.)fﬁc‘mi Languages Act in 1969, the Cabinet authorized the Social Action
Branch of the Secretary of State (SOS) to undertake a policy of social anima-
tion among francophone communities outside of Quebec. There had been
no prior request for such a program from francophone communities, nor
had the 1960s Royal Commission on Bilingualism and Biculturalism recom-
mended it. (Indeed, the Commission’s report recommended preserving the
voluntary private-sector character of such organizations.) The concept of
social animation was defined as “a program which ... attempted an in-
depth attack on mass apathy and concentrated ... on sensitizing and prepar-
ing confirmed or potential leaders.””

Ottawa’s mobilization of OLMGs illustrates the top-down, state-initiated
interest group formation process. While the Official Languages Program
funneled new funds to already existing pm\'mcial OIMG associations, it also
facilitated the creation of several new ones: the Council of Quebec Minori-
ties in 1978 and its successor group, Alliance Quebec, in 1982; the Fédération
des francophones hors Quebec (FFHQ) in 1975; and Canadian Parents for
French (CPF) in 1977.°

The SOS program of social animation for OLMGs became Ottawa’s policy
template as it set out to facilitate the formation of other groups that pur-
ported to represent the various new social movements spawned during the
1960s. In each instance, government passed program legislation (or orders in
council) and then charged the SOS to engage in social animation to help
organize the client groups that w ould benefit from these programs. The
newly organized clientele groups would then lobby the government to
increase the budgets of their bureaucratic patrons.

The rapid growth of multicultural associations occurred only after Prime
Minister Trudeau announced multiculturalism as an official government
P“Iiﬁ‘_\‘ in October 1971, Again there was no grass-roots support for the forma-
tion of such groups. The programs were based on “elite support from ethnic
organizational leaders, politicians and government agencies.” The Multicul
tural Program facilitated the organization of the Council of National Ethno
cultural Organizations (CNEQ) and later its better known successor, the
Canadian Ethnocultural Council (CEC), as well as the National Association
of Canadians of Origins in India (NACOI).*
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In 1967 the Liberal government had responded to the nascent women’s
movement by creating a Royal Commission on the Status of Women. The
Commission’s report recommended government funding of women’s
groups, and Ottawa created the National Action Committee on the Status
of Women (NAC) in 1971 to help implement the report’s other recommenda-
tions. ' In 1974, the SOS created a new Women’s Bureau, which then became
a primary funder of Status of Women Councils in every province. The
Women'’s Program subsequently generated the Canadian Advisory Council

on the Status of Women (CACSW) in 1973, the National Association of

Women and the Law (NAWL) in 1974." the Canadian Congress for Learning
Opportunities for Women (CCLO) — which was also supported by the
Ontario government —in 1979, and the Canadian Day Care Advocacy Associ-
ation (CDCAA) in 1983.

Ottawa also encouraged the formation of Native groups during this
period. The SOS helped to organize and fund Indian, Métis, and Inuit social
and political organizations in the late 1960s, despite opposition from the
Department of Indian Affairs. By 1970, taking all funding sources into consid-
eration, Natives were receiving nearly $1 million for organizational activities.
The National Indian Brotherhood (NIB) was formed in 1968. By the end
of the 19705, it had become one of largest advocacy groups in Ottawa, with
over so full-time paid staff. The NIB played a leadership role in challenging
the assimilationist thrust of Ottawa’s 1969 White Paper on Aboriginal Affairs,
with its opposition leading to the creation of the Office of Native Claims in
1974. The NIB acted as a strong advocate for aboriginal concerns during
the constitutional negotiations of 1980-81. These efforts culminated in sec-
tions 25 and 35 of the Constitution Act, 1982, sections that protected and pro-
moted “existing aboriginal rights.” While the NIB was bitterly d.is;q)pc)imcd
that its constitutional lobbying did not achieve more, these sections have
subsequently proven to be valuable assets in the hands of svmp&tht‘llt
judges.”

In addition to citizenship initiatives coming out of the SOS, the Trudeau
government introduced several other important law-reform and law-
reforming programs, which had important implications for the adoption
and development of the Charter a decade later. While legal aid programs
began to appear at the provincial level after 1965, in 1972 Ottawa used its
spending power to nationalize the program.” In addition to providing “free”
legal representation to poorer Canadians, nationalized legal aid created a
new constituency of service-providers — lawyers — with a vested interest in
promoting the program.

g0
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In 1971, Trudeau, “the law-giver,” created the Law Reform Commission of
Canada (LRC), whose mandate was to make “recommendations for ... the

the laws of Canada.”" The

improvement, modernization and reform ... [of]
$20 million dollars spent by the LRC over th( next two decades helped to
create a new generation of criminal law reform specialists. These experts
sulv:equt‘nt v prnvcd to be a small but influential constituency for the legal
rights components of Trudeau’s Charter initiative in 1980-81. Two former
LRC officers, Antonio Lamer and Gerald La Forest, were subsequently
dppmnted to the Supreme Court. As judges, they used the Charter to
implement many of thc reforms that they had recommended as commis-
sioners during the 19705."

The creation of the Canadian Human Rights Commission (CHRC) in 1977
proved to be another federal initiative that subsequently influenced the
shaping and development of the Charter. The CHRC culminated two
decades of anti-discrimination policy during which all of the provinces had
adopted consolidated human rights codes and commissions to administer
them.® While the CHRC was formed after its provindal counterparts, it
quickly became the central node in the new nationwide policy-network of
anti-discrimination watchdogs. The CHRC’s clientele groups included
|

women, visible-minorities and other “historically disadvantaged groups.” so

there was considerable overlap with SOS. Like SOS, the CHRC encouraged
equality-seeking groups to form organizations that could consult with
them and also serve as political allies in the new war on discrimination.
During the constitutional struggles of 1980-81, "HRC representatives proved
valuable allies to Trudeau. Three different human rights commissions
testified in support of the Charter, and especially for a strong version of
equality rights, before the Joint Senate-House Committee on the Constitu-
tion. Once the Charter was adopted, both federal and provincial commis-
sions played important roles in steering the judicial development of section
15 equality rights away from protecting individuals and toward the group
rights approach.”

Indeed, all the groups that Ottawa helped to organize during the 1970s
lined up to support Trudeau’s (:h;ll‘lc*l'1\t'n]c('ﬁ in 180-81. OLMG groups
Iﬂll]ti(ullLlr.l] groups, native groups, W omen'’s groups, disability groups, and
human rights commissions — all came out in force to testifv before the Joint
Parliamentary Committee on the Constitution in 1980-81. Penny Kome’s
account of the Charter ['n‘ﬂ\jng process prov ides I'Ci_‘.t‘;llt‘\i k‘\iii!l?l&'_\ of state
support for the feminist lobbying effort. Feminist groups spaw ned by SOS,
such as NAWL, CRIAW, and NAC, held meetings so often that there was

91




THE CHARTER REVOLUTION & THE COURT PARTY

always an organized feminist presence in Ottawa at critical moments in the
patriation process. As Kome put it, “feminist meetings occur so regularly as
to be ready for any campaign that might be mobilized.... You could pick
almost any month and find a national meeting.”"*

To summarize, the Charter of Rights may be understood as both an effect
and a cause of interest group formation. The federal government played the
key role of patron for many of the social interests that supported the adop-
tion of the Charter in 1980-81 and that have become active Charter litigators.
OLMGs, feminist organizations, multicultural groups, and aboriginal orga-
nizations were often as much the result of key public policies as the source
of those policies. The laws involved provide the relevant groups with
enhanced public status and important legal resources. Even more impor-
tant, public agencies provided the emerging Court Party with financial and
bureaucratic resources. The next chapter focuses on the bureaucratic
dimension; the rest of this chapter looks at the major sources of public
funding.

Prominent among funding sources are the various programs historically
associated with the Department of Secretary of State. During the 1980s, most
SOS programs were shifted to the Department of Multiculturalism and Cit-
izenship; presently, they are under the jurisdiction of the Department of
Canadian Heritage. For the sake of simplicity, we will refer to them all as
SOS programs. The Court Challenges Program, two aboriginal-rights fund-
ing programs, and research granting agencies are also important sources of
public funding. To round out the story of litigation funding, we also discuss
two sources, legal aid and provincial law foundations, that do not as clearly
fit the model of state funding for interest groups. Legal aid is certainly a
form of state funding, but its recipients are individual criminal defendants
who, for reasons set out in the previous chapter, do not fall within our defi-
nition of the Court Party. If legal aid benefits Court Party constituencies —
civil libertarians, for example — it does so indirectly, by increasing opportu-
nities to intervene in cases. The reverse is true of Law Foundations, which
fund interest groups but with funds that are not as obviously public ~
though they are arguably based on an unacknowledged tax.

Secretary of State Funding

SOS programs have been a longstanding and crucial source of money for
groups with official Charter status. From initially modest grants, funding for
these groups spiraled upward as Trudeau’s obsession with the national unity
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issue, and thus his need for political allies, grew. Between 1969 and 1973, the
SOS budget grew tenfold from $4 million to $40 million as Trudeau
Jaunched the bilingual, multicultural, and women’s programs.”

This was just the beginning. The Official Language Community Grants
budget grew sixfold between 1976, the year the separatist PQ was first elected
in Quebec, and 1982. At its outset in 1973, the Women’s Program had a budget
of $223,000. By 1980, its budget had risen to $1.2 million. In the next two years
it more than doubled to $3.2 million, and that amount quadrupled again to
$12.5 million by 1985. Among the Women'’s Program’s projects in 1992-93 was a
$15,000 grant to the Western Judicial Centre to “organize a judges’ congress
on the role of judges in the ‘New Canadian Reality’ with specific workshops
on issues relating to women.” Multiculturalism expenditures kept pace,
expanding from $2.5 million in 1976 to $19.6 million by 1987 After the elec-
tion of the second Mulroney government in 1988, funding for most of these
programs was cut back, but none were canceled. For example, the National
Association of Women and the Law’s annual grant from the Women’s Pro-
gram grew from $64,000 in 1983 to $256,000 by 1987-88. After seven years of cut-
backs, NAWL's 1996-97 grant was still $171,000.

The best way to gauge the significance of state funding for Court Party
groups, and how they differ from vocation-based groups, is to compare the
relative contribution of members and state patrons to the groups’ financial
coffers. When Walker did this in the US, he discovered that 89 per cent of cit-
izen groups received government or foundation money to launch their
organizations, compared to just 34 per cent of the occupation-based groups.
Even after initial start up costs, he found that less than a quarter of the citi-
zen groups received more than 7o per cent of their budgets from member-
ship! While private foundations are the main funders in the US, in Canada,
governments, chiefly Ottawa, are the primary financial patrons. i

Pal’s seminal study found that Canadian feminist, multicultural, and
official language minority groups typically depend on government grants
for 50 to 80 per cent of their budgets. For example, in 1990 Alliance Quebec
had an annual budget of $1.7 million, 88 per cent of which came directly
from Ottawa. Its counterpart in English-speaking Canada, Fédération des
francophones hors Quebec (FFHQ), was dependent on Ottawa for 83 per
cent of its budget.” Similarly, in its first three years of operation (1985-1988),
LEAF received over one million dollars from the Secretary of State and the
recently elected Liberal government of Ontario. *

In 1988-89, the Canadian Ethnocultural Council — an association whose
original purpose was cultural preservation but which has become the lead-
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ing advocate for employment equity for visible minorities — was dependent
on Ottawa for go per cent of its annual budget. This actually overstates its
independence: that year less that 2 per cent of its revenue came from mem-
bership fees and private contributions. The Canadian Day Care Advocacy
Association (CDCAA), started in 1982 with a grant from the Women's Pro-
gram, varied between 84 and 93 per cent dependency on SOS funding.®

Pal’s findings are replicated in McCartney’s 1991 study. McCartney found
that federal and provincial funding accounted for three-quarters of the bud-
gets of Native organizations, approximately half for women’s groups, and
one-third for multicultural and environmental groups. Noting that state
funding was the primary source of money for both women’s and Native
groups, McCartney concluded that, “voluntary organizations in this coun-
try are much more likely to receive government moneys that their counter-
parts in the US.™*

In theory, there is no necessary connection between SOS-funded interest
groups and Charter politics. In practice, however, they are deeply inter-
twined. When lan Brodie cross-referenced Charter case interventions with
vears of SOS funding for the period 1982-93, he found that the top ten inter-
veners, who were collectively responsible for 53 interventions, had all
received SOS funding, some of them for many years.” The following chart

displays his findings.
Intervener Number of  Years of SOS
interventions funding
LEAF 1 8
Alliance Quebec 6 1
Canadian Jewish Congress 6 6
B'Nai Brith 6 2
La société franco-manitobaine 5 I
La fédération des francophones hors Québec 4 1
COPOH 4 1
Canadian Disability Rights Council 3 3
L'Ass’n canadienne-frangaise de I’'Alberta 2 i
Canadian Labour Congress 2 3
L'Ass'n francophone des
conseils scolaires de I'Ontario 2 1
Roger Bilodeau 2 I
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Court Challenges Program

The most important state funder of Court Party litigation, however, is not
S08S (or its successors) but the Court Challenges Program.” The CCP actu-
ally predates the Charter. Created in 1977 in response to the election of the
Parti Québécois government, its original mandate was limited to funding
language rights litigation by anglophones in Quebec and francophones out-
side Quebec. It thus provided an additional source of funding for OLMGs
who were already receiving core funding from SOS.

Since its inception, the CCP has funded major OLMG Charter challenges
to provincial laws in Quebec, Nova Scotia, New Brunswick, Ontario, Mani-
toba, Saskatchewan and Alberta.” In the landmark OLMG education rights
case, Mahé v. Alberta, the CCP funded the Alberta francophone group that
brought the case as well as the intervention of the Association Canadienne-
Frangaise de I'Ontario. This funding has contributed to one of the most suc-
cessful litigation records of any Court Party group. At the appellate level,
OLMGs have won all minority-language education rights cases to date. The
only language rights losses occurred in two traffic-ticket cases and a claim to
be heard by a bilingual judge.® A study of 21 appeal court rulings in language
rights cases, Charter and non-Charter, revealed a success rate of 81 per cent
— more than double the 33 per cent average for Supreme Court Charter
decisions.™

As noted in chapter 3, the CCP serves the interests of Ottawa as well as
OIMGs and other groups that are weak locally but enjoy the support of
Ottawa. Especially in the area of provincial language issues, the CCP allows
the federal government to achieve indirectly what it could not have
achieved directly. Indeed, combining the Charter with CCP and SOS fund-
ing was somewhat of a political masterstroke. The financial support ensures
that unsympathetic provincial legislation will be challenged, but also pro-
vides Ottawa with political cover. Just as the earliest opponents of the
Supreme Court had criticized its power of judicial review as disallowance in
disguise, the Charter/CCP combination achieves a double indirection, a
form of disallowance twice removed from the Cabinet.”

No case better illustrates how this works than Maké, the first major
OIMG education rights case outside of Quebec.* Francophone parents in
Edmonton challenged Alberta’s provision of French-language education as
falling short of the standards required by section 23 of the Charter. Ottawa
wanted this claim to succeed. The Court had already used section 23 to strike
down the Parti Québécois’s restrictions on access to English-language educa-
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tion in Quebec, a decision also favoured by Ottawa, but one that had excited
strong criticism among Quebec nationalists. It was thus important to
national unity advocates that the Supreme Court balance things out with a
similar ruling in support of francophones in English-speaking Canada. Also,
a francophone victory in Alberta would, by way of precedent, strengthen
the education rights of Anglophones within Quebec, which explains why
the Quebec government intervened to defend the Alberta government
against the constitutional challenge. Ottawa, in addition to intervening
directly in opposition to Alberta and Quebec, used the Court Challenges
Program to provide funding to the Quebec Association of Protestant School
Boards to intervene on behalf of the French-speaking families in Edmonton.
As lan Brodie has observed, “Here is an example of one arm of the state
funding another arm of the state to influence a third, and indirectly, a
fourth arm.”™ A unanimous Supreme Court played its role to the letter and
ordered Alberta to expand its francophone education programs.

In 1985, after extensive lobbying by feminists and other would-be equality-
litigators, the CCP was expanded to include section 15 claims and given a
new five-year grant of $5 million. To qualify for funding, a case was supposed
to have “substantial importance ... legal merit [and] consequences for a
number of people.” In other words, the CCP’s mandate was to fund cases
that could change public policy, not to help unfortunate individuals.
Between 1985 and 1992, the CCP funded 178 equality cases.”

The CCP, however, did not just fund litigation for existing interest
groups. It undertook an active public education campaign (reminiscent of
the SOS’s social animation of the 19708) to create new clients for its services.
CCP directors “began sponsoring workshops and meetings that created new
networks of equality rights groups and, in turn, created new cases.”* The
CCP played a lead role in organizing new interest group litigators such as
the Canadian Prisoners’ Rights Network (CPRN), the Charter Committee
on Poverty Issues, the Working Group on Aboriginal and Treaty Rights, and
the Equality Rights Committee of the CEC. In 1989, an internal review of the
program remarked that, “To some observers, the kinds of activities carried
out might seem more like product promotion than providing public infor-
mation and education.””

The “new” CCP was initially administered by the (publicly funded)
Canadian Council on Social Development, whose stated policy was to
“emphasize the setting of social justice priorities” in selecting cases to fund.
As it turned out, these social justice priorities meant funding only groups
that shared the equality seeking perspective of the postmaterialist left. Non-
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feminist groups such as REAL Women and Kids First saw their applications
for litigation funding either ignored or rejected. This was hardly surprising.
One of the criteria for selecting members of the Equality Panel was that
seach member should be committed to social reform.”® This was thinly-
disguised code for staffing the panel with recognized activists from feminist,
gay, disabled, and racial minority groups.

The CCP has been a funding bonanza for LEAF and other equality seek-
ing groups on the left. In addition to funding almost every language rights
case that has made it to the Supreme Court, the CCP has directly funded
the litigants in a number of leading equality rights cases, including Canadian
Council of Churches (challenging limits on third-party interventions), Schacher
(authorizing judges to impose affirmative remedies), and Sauvé and Belczowski
(affirming prisoners’ voting rights). The CCP has also funded many of the
leading homosexual rights cases. These include challenges involving conju-
gal visits by homosexual partners for prisoners in a private family visit pro-
gram (Veysey), family leave for homosexual partners (Mossap), and rights of
homosexuals in the military (Haig).”

In some cases, CCP grants appear to have little to do with financial need
and much to do with connections and ideology. Toronto femninist lawver
Beth Symes received a CCP grant to challenge the limit on tax-deductible
childcare expenses. At the time her case was heard by the Supreme Court,
Symes's annual family income was approximately $200,000. She employed a
full-time nanny, whose salary far exceeded the allowable limit.™ Symes, asit
turns out, was one of the founders of LEAF and was represented by Mary
Eberts, another LEAF founder.

As in the case of OLMG litigation, the CPP funds not only litigants but
also interveners in equality-rights cases. It has funded interventions by
EGALE (Canada’s leading homosexual rights advocacy organizatitm)._
COPOH, and the Canadian Council for Refugees. The leading recipient of
CCP intervener funding is LEAF, whose grants include Andrews (the first sec-
tion 15 case), Borowski (opposing a right-tu-]ife for the unborn), Taylor and
Keegstra (supporting censorship of hate literature), Seaboyer (defending the
new rape-shield provision), Schachter (supporting the power of judges to
impose affirmative remedies), and Canadian Newspapers (supporting the ban on
newspaper publication of the names of victims in rape cases).! Janine
Brodie, one of Canada’s leading feminist scholars, has bluntly referred to the
CCP as providing “the financial u nderpinning for LEAE.™®

In 1990, when the CCP's mandate ended, it was reviewed by a Parliamen-
tary committee. Predictably, all the groups who had been funded by CCP
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urged its renewal. Other CCP supporters included the Commissioner of
Official Languages, the Assembly of First Nations, the Canadian Bar Associa-
tion, and the Justice Department.* Despite the beginning of federal budget
cutbacks, the CCP was renewed, and its budget expanded to $r2 million over
the next five years.

The 1990 renewal legislation further strengthened the de facto link between
Court Party constituencies and the CCP by moving the CCP’s administrative
home to the Human Rights Research and Education Centre (also publicly
funded) at the University of Ottawa. The Director of the Centre at the time
was Professor William Black (on leave from the UBC Faculty of Law), one of
Canada’s foremost academic proponents of affirmative action and pay equity
policies.

Unlike the CCP’s OLMG funding, its section 15 mandate prohibited it
from funding cases challenging provincial legislation. Despite this restric-
tion, by 1989 CCP was spending more than twice as much on equality cases as
language cases. Nor did this restriction stop CCP administrators from fund-
ing the intervention costs of LEAF and COPOH in the landmark Andrews case,
which challenged a British Columbia statute. As noted earlier, the CCP has
not been a passive administrator. It has actively facilitated the creation of
new equality advocacy groups and then provided them with funding.

While funding Charter litigation is the CCP’s primary task, it also serves
as an ideological screen for unmeritorious Charter claims. Rejection by the
CCP has obvious financial consequences, but the symbolic failure to receive
the CCP imprimatur may be equally important. In terms of achieving litiga-
tion success, Patrick Monahan has observed, “the credibility and recognition
which the Court Challenges Program conferred on funding recipients may
well have been as important as the funding itself.”” Monahan’s hunch is
corroborated by the facts. The most frequent recipient of CCP funding,
LEAF, is also the Charter litigant with the highest success rate before the
Supreme Court of Canada.®

In its 1992 budget, the Mulroney government unexpectedly canceled the
CCP. The official reason was a combination of budget balancing and
completed mandate. Cancellation of the CCP was denounced by the Court
Party interests, former Supreme Court Justice Bertha Wilson, and the
Canadian Bar Association. Critics charged that the action was politically
motivated.

In the 1993 election campaign the Liberal Red Book promised to re-instate
the CCP. On 24 October 1995, the Liberals made good on this promise,
announcing the formation of a new CCP as an independent, limited corpo-
ration with an annual federal grant of $2.75 million. This independent corpo-
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rate status means that Ottawa cannot shut down the CCP in the future. In
addition, any money the CPP raises above and beyond its federal grant, such
as the $100,000 grant from the BC Law Foundation in 1996, can be used to
challenge provincial laws. As a result of intense lobbying by the various
equality-advocacy groups, 75 per cent of the new CCP budget is designated
for section 15 litigation, and only 25 per cent for OLMG claims.* This change
reflects the shifting balance of power away from OLMGs to feminists and
their equality-seeking allies.

The reorganization of the CCP was guided by the premise that, “The pro-
gram must belong to those groups that are likely to use it,” and its new
mandate included the establishment of “partnerships with universities,
research centres and various bar associations.” This meant that Court Party
advocacy groups would have even stronger control of the program than
before. Not surprisingly, the first set of directors of the new CCP were all
associated with Charter-based interest groups, law schools, or both.” The
credentials of the seven members of the CCP’s first Equality Rights Panel,
the committee that screens the applications for funding, read like a who's
who of the equality wing of the Court Party. All had either held office or
done work for rights-advocacy groups. Five were lawyers, and four had
worked for human rights commissions. Two were former members of the
Equality Rights Panel, and two were law pr(}fesa:t_n's."s

By the 1999-2000 budget year, Ottawa had raised the annual CCP grant to
$4.4 million and a $5.0 million grant was projected for 2000-2001.” In sum, the
CCP not only survived the funding cutbacks that characterized federal bud-
gets since 1993, but emerged stronger than ever with a secure funding-source
and greater control by Court Party partisans.

Funding for Aboriginal Rights Litigation

Native rights litigation — land claims, treaty claims, Indian Act disputes, C-51
litigation, and hunting and fishing rights — has become a multi-million dol-
lar a year industry in Canada. The surest sign of this is that in the past two
decades many major national law firms have added aboriginal rights special-
ists to their roster in order to get a piece of the action.

There are two readily identifiable sources of federal funding for aborigi-
nal rights litigation. The first is a one-time-only grant of $; million to pay
for legal costs in cases arising out of the implementation of Bill C-31in 198s.
C-31 sought to restore Indian status and band membership to thousands of
Indian women and children who had lost their status under a discrimina-
tory section of the Indian Act.
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The second is the Test Case Funding Program administered by the
Department of Indian Affairs and Northern Development. Established in
1983, the mandate of the TCF Program is “to fund cases in Indian law that
result in the setting of precedent(s) with application for a broad number of
Indians; and to increase the body of Indian case law.”® It is administered in a
manner similar to the Court Challenges Program. Indian bands or associa-
tions apply for grants to bring specific test cases. If the screening committee
deems the application worthy, it can grant up to $100,000 per case. However,
permission has been granted to exceed this limit in several cases. The Gitksan
case, for example, was allotted $1.5 million in 1986, $2.1 million in 1987, and
another half million dollars in 1988. Similarly the Meares Island case was
awarded a $674,150 grant . In its first five years, the Program funded 59 cases to
a total of $7.5 million dollars.

Academic Research Funding

Less direct but still significant funding is channeled through education and
research programs administered by a variety of federal funding programs:
the Social Sciences and Humanities Research Council (SSHRC), the Justice
Department’s Human Rights Fund, and the Canadian Research Institute for
the Advancement of Women (CRIAW). In 1990, SSHRC, in conjunction with
the Justice Department, launched a new strategic grants program in law and
social issues research. Among the thirteen winning grants were four on
feminist issues, two on Charter remedies, and one each on aboriginal rights,
elder abuse, rights of the mentally-handicapped, and environmental rights.
Two of the grants were specifically targeted to create networks that would
facilitate the propagation of advocacy research to support feminist and envi-
ronmental litigation efforts. *

After the adoption of the Charter, the federal Justice Department created
an internally administered Human Rights Research Fund. In 1984 one of its
first grants went to feminist litigator, Mary Fberts, thus assisting her in the
founding of LEAF. It also paid for the preparation of briefs by NAC ($40,000),
NAWL ($10,000), and other equality seeking groups, for presentation to a par-
liamentary committee reviewing equality rights. Many of its grants go to
Charter experts in the universities. Since most Charter experts are also
Charterphiles, to support their research is usually to support the new genre
of advocacy scholarship intended to advance the policy agenda of the vari-
ous Charter groups.”
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Legal Aid

Provincial legal aid programs are another major source of funding for Char-
ter litigation. Unlike other funding programs, legal aid is not targeted at
organized interest groups. Rather, any criminal defendant who meets the
financial means test qualifies for legal aid to pay for a lawyer. Since 75 per
cent of all Charter cases involve criminal prosecutions, legal aid programs
have actually funded more Charter litigation than any other funding
source. Predictably, legal aid budgets soared with the advent of the Charter.

Prior to the Charter, the defense of the majority of criminal prosecutions
was straightforward and short. Other than plea bargaining (pleading guilty
in exchange for a reduced charge), there were usually only two or three
possible defenses, all known ahead of time to prosecution, defense, and the
judge. This has all changed with the Supreme Court’s expansion of the
rights of the accused. As one experienced criminal lawyer has observed,
“what is on trial is no longer the evidence respecting the guilt of the
accused, but the police procedures used to collect the evidence.” The result,
he continued, is that “the scope of the defense is limited only by the lawyer’s
own imagination and the client’s pocketbook.™ Until recently, the legal-aid
pocketbook was very flush.

The effect of the Charter on legal aid is illustrated by the growth rates in
the Legal Aid Plan of Ontario (LAPO). Between 1967, the vear it started, and
1982, the year the Charter was adopted, LAPO’s cost doubled from $27 mil-
lion to $56.2 million. Once the Charter was in place, the LAPO budget dou-
bled again in only six years to $13.5 million in 1988 and then doubled again in
the next six to over $200 million in 1994/ These increases cannot be attrib-
uted to similar increases in population, crime or economic growth. By 1993,
the total bill to Canadian taxpayers for legal aid programs in all jurisdictions
was $603 million per year, double the amount only five years earlier.®

One of the most dramatic instances of Charter-driven explosion of legal
aid costs has been outside the area of criminal law in the field of immigra-
tion. In the Ontario legal aid plan for 1994-95, immigration and refugee
lawyers received $20.5 million. In 1989, Ontario legal aid issued only 1610 certi-
ficates for immigration and refugee cases. The following year, that figure
[OS€ O 15,247, & whopping 950 per cent increase in one year. The reason was
the new Federal Immigration Act requirement for additional oral hearings,
an amendment that was forced on the government by the Supreme Court’s
ruling in Singh v. Canada.”

While the lion’s share of criminal legal aid goes to garden variety cases, it
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has also helped to fund many of the landmark legal rights decisions. Taking
a criminal case all the way to the Supreme Court of Canada is an expensive
proposition, costing a minimum of $100,000, well beyond the means of the
average criminal defendant. An experienced criminal lawyer who has
argued many cases before the Supreme Court has observed: “[I}t was legal
aid, of course. None of those cases could have gotten to the Canadian
Supreme Court without it.”® This is born out by data, which show that legal
aid expenditures for appeals to the Supreme Court have more than doubled
since the adoption of the Charter. -

Partly as a result of the Court’s Charter decisions, provincial legal aid pro-
grams have experienced a funding crisis in the 1900s. This has not deterred
the Supreme Court from continuing to order the expansion of legal aid to
new constituencies. In September 1999, the Court ordered a new right to
legal aid for poor parents at risk of losing their children to government
social service agencies. Feminist and anti-poverty groups applauded this rul-
ing and predicted that it provided a “great precedent” for a future ruling
that poor women involved in custody disputes must also be given a govern-
ment-funded lawyer.® The following week, the Court ruled that prison
inmates involved in internal disciplinary hearings have a Charter right to
free legal counsel ®

Provincial Law Foundations

Another increasingly important source of Court Party funding comes from
the various provincial law foundations. Created in the early 1970s, these
foundations were originally intended to provide funding for legal education,
legal aid, law libraries, legal research, and law-reform. The foundations are
funded by the interest on lawyers’ trust (escrow) accounts held by Canadian
banks. Initially modest in size, these accounts can now generate annual
interest income in the $13 million (Alberta, 1990) to $23 million (BC, 1990)
range. The oldest and most affluent of the provincial Law Foundations is
British Columbia’s. Founded in 1969, by 1995 it had paid out over $164 million
dollars for law-related programs in the pmvimf:."2

Since the lawyers’ trust funds consist of their clients’ money held tem-
porarily during the course of purchases by corporations and private citizens,
skimming off the interest that would otherwise fall to the client amounts to
a kind of unofficial tax. The law foundations based on this tax are thus yet
another example of citizens subsidizing the Court Party. The general public
is unaware of the existence of law foundations, and the grant process is com-
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pletely independent of government. Save for subsidizing provincial legal aid
programs, the law foundations enjoy unfettered discretion in the distribu-
tion of grants.

While spiraling legal aid budgets now consume a large percentage of
these funds, Court Party interests have successfully captu red a healthy share
of the balance. The BC Law Foundation has been especially generous to
Court Party interests. In 1981, it awarded a $140,500 grant to the BC Public
Interest Advocacy Centre to assist the “disadvantaged” and the “underrep-
resented.”® The following table shows some of the recipients of BC law
foundation grants in 1994:%

Law Foundation of British Columbia 1994 Grants [partial listing]

BC Civil Liberties Association $135.803

LEAF (West Coast Chapter) $90,240

BC Public Interest Advocacy Centre $550,000

West Coast Environmental Law Association $460,000
Comunity Legal Assitance Society $700,000

BC Coalition of People with Disabilities $150,678
BC Human Rights Coalition $109,744

BC Law Reform Coalition $150,000

Law Clinic and Prison Legal Services

(Univ. of Victoria) $204.676

Native Law Centre (Univ. of Saskatchewan) $11,000
Total Grants Budget s5.2 million

Legal Aid s7.9 million

1994 Total s13.1 million

Nor is this pattern of funding by the BC foundation likely to change. In 1996,
Lynn Smith, arguably the most influential feminist legal advocate in the
province, became the new chair of the BC Law Foundation.

It might be thought that British Columbia is an anomaly with respect to
Court Party funding. Dominated politically by Vancouver and the lower-
mainland, BC politics has always had a more influential postmaterialist ele-
ment than the other Western provinces. This hunch is disproven by
Alberta’s experience. The Alberta Law Foundation grants for 1994-95 were
equally generous to Court Party affiliates.
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Law Foundation of Alberta 1994-95 Grants [partial listing]*

Alberta Civil Liberties Research Centre $103,940
Calgary Association of Women and the Law $14,000
Environmental Law Centre $237,680

Alberta Law Reform Institute

(Univ. of Alberta) $468,847
Centre for Constitutional Studies
{Univ. of Alberta) $149,075
Indigenous Law Program (Univ. of Alberta) $20,000
Native Law Centre (Univ. of Saskatchewan) $10,250
Native Counseling Services of Alberta $160,030
Yellowhead Tribal Comunity
Corrections Society $30,000
Total Grants Budget $4.4 milion
Legal Aid s1.3 million

Total £5.7 million

* Alberta Law Foundation, Twenty-Second Annual Report 1995

In theory, Ontario should be the litmus test for the law foundation-
Court Party connection. In fact, it is not. The Ontario Law Foundation’s
statutory mandate states that a minimum of 75 per cent of its grants must go
the Ontario Legal Aid Fund. In 1993, this came to $9.6 million, leaving only
$3.6 million for all other grants. Of this, $3.4 million went to Ontario’s six
law schools ($1.6 million) and the Law Society for Upper Canada ($1.8 mil-
lion). This left less than $200,000 for grants to individuals and other organiza-
tions. Of eighteen grants funded by this $200,000, eight went to familiar
Court Party constituencies andjor causes: Aboriginal Legal Services of
Toronto, the Canadian Human Rights Foundation, Canadian Journal of
Women and the Law, the HIV/AIDS Advocacy Project, the Native Law Cen-
tre (University of Saskatchewan), the Advocacy Centre for the Handi-
capped, and publishing subsidies for two books: “Refugee Determination in
Canada” and “Handbook to the Ontario Human Rights Code.””

Conclusion

In both Canada and the United States, so-called “citizens groups” have been
the fastest growing type of interest group since the 1960s. They have also been
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the most dependent on non-membership funding. In Canada, the principal
patron has been the federal state, and its motives have been transparent.
Whether the agenda was national unity in the 1970s or social justice in the
10805 and 19908, the state patrons and the social interests they fund have a
shared agenda. As Pal observes, “By channeling taxpayers’ dollars to left-
wing organizations, the bureaucracy is merely rewarding its friends and pro-
viding support for those who will reciprocate by lobbying for increased
programs and budgets.”®

In Canada, the primary objective of the Trudeau government’s policy
and spending initiatives was to counter Quebec nationalism by promoting a
new sense of Canadian citizenship. But what began as a state attempt to
reshape Canadian society ended with a set of newly organized social inter-
ests capturing various agencies of the state. As a consequence of their over-
lapping memberships and shared ideals, these increasingly autonomous
social justice bureaucracies soon became advocates for their constituencies.
In this sense, much of the institutional infrastructure of the (future) Court
Party was already in place prior to the actual adoption of the Charter. While
the Charter launched a new era of judicial power and government by law-
suit, it was also the culmination of a decade of state building and social engi-
neering. Thanks to Trudeau’s SOS citizenship policies, the minoritarian
politics of identity that has thrived under the Charter was already in place
by the end of the 1970s.”

The aphorism that “Money is the ‘mother’s milk’ of politics™ certainly
applies to the Court Party. While the absolute dollar value of this state fund-
ing may be modest as a percentage of overall government spending, without
it, none of the Court Party groups could operate at anywhere near their cur-
rent levels of influence. In addition to allowing them to pursue extensive lit-
igation, this funding confers the legitimacy that allows these groups to
attract favourable media attention as the “official” representatives of what-
ever social interests they claim to represent. It also provides the permanent
office space, paid staff, policy research, and newsletters that are required to
be effective. With the assistance of a sympathetic media, state funding has
allowed Court Party groups to command a public presence in national and
local politics significantly out of proportion to their actual membership.
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